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Mr. Chairman, Mr. Berman, and distinguished members of the Subcommittee, thank you for the
opportunity to appear before you to testify on reform of Section 115 of the Copyright Act, which
governsthe licensing of the reproduction and digtribution rights for nondramatic musical works. Asl
have previoudy tedtified, the present language of Section 115, with its compulsory license to alow for
the use of nondramatic musica works for the making and ditribution of physica phonorecords and
digita phonorecord deliveries, is outdated. Reform is necessary, and | am pleased that you have asked
me for my recommendations on how to amend Section 115 to facilitate the licensng of nondramétic
musical worksin away that will serve the interests of compaosers and music publishers, record
companies and other providers of recorded music, and the consuming public, especialy with respect to
digitd audio transmissions of music. My proposa addresses many of the problems that are currently
hindering much, if not dl, of the music industry and digita music servicesin their efforts to meke awide

variety of music avalable to the listening public and to combat piracy.



Background

Almogt a century ago, Congress added to the Copyright Act the right for copyright ownersto
make and digtribute, or authorize others to make and distribute, mechanica reproductions (known
today as phonorecords) of their musical compositions. Due to its concern of potentia monopolistic
behavior, Congress also created a compulsory license to dlow anyone to make and distribute a
mechanicad reproduction of amusica composition without the consent of the copyright owner provided
that the person adhered to the provisions of the license, most notably paying a statutorily established
roydty to the copyright owner.!  Although originaly enacted to address the reproduction of musical
compositions on perforated player piano rolls, the compulsory license has for most of the past century
been usad primarily for the making and distribution of phonorecords and, more recently, for the digital
deivery of music online.

At itsinception, the compulsory license facilitated the avallability of music to the lisening public.
However, the evolution of technology and business practices has eroded the effectiveness of this
provison. Despite severd attempts to amend the compulsory license and the Copyright Office's
corresponding regulaions? in order to kegp pace with advancements in the music industry, the use of
the Section 115 compulsory license has steadily declined to an dmost non-existent levd. It primarily

servestoday as merdly acalling for the royalty rate in privately negotiated licenses.

1My written statement to this Subcommittee on March 11, 2004, available at
http://judiciary.house.gov/media/pdfs/peters031104.pdf and http://www.copyright.gov/docs/regstat031104.html,
includes a comprehensive history of this compulsory license. See, Section 115 of the Copyright Act: In Need of an
Update?; Hearing Before the Subcomm. on Courts, the Internet, And Intellectual Property of the House Comm. on
the Judiciary, 108" Cong. 5-6 (2004) (statement of Marybeth Peters, Register of Copyrights).

2 See, e.g., Section 115 of the Copyright Act of 1976, Pub. L. No. 94-553, the Digital Performance Right in
Sound Recordings Act of 1995, Pub. L. No. 104-39, and Final Rule, Compulsory License for Making and Distributing
Phonorecords, Including Digital Phonorecord Deliveries, 69 Fed. Reg. 34578 (June 22, 2004).

-2-



1 Last Year’s Hearing.

Last year, on March 11, this Subcommittee conducted a hearing on “ Section 115 of the
Copyright Act: In Need of an Update.” That could be the theme for today’ s hearing aswel. A
number of witnesses testified last year about the difficulties they have in licensang the use of nondramatic
musica works under this antiquated Statutory scheme. Among other things, complaints were voiced
about the difficultiesin locating copyright owners to obtain licenses to reproduce and digtribute
nondramatic musica works; the procedura requirements for obtaining a compulsory license; the lack of
clarity over what activities are covered by the compulsory license; difficultiesin licenang the use of
nondramatic musica works for sound recordings in new configurations, and problems created by the
per-unit penny-rate royaty established by Section 115.

Two of the issues highlighted at that hearing —issues that we at the Copyright Office have been
hearing about for severd years— involve problems arisng when online music services wish to license
activities that involved both reproduction and public performance, leading to demands for payment to
two separate agents for the same copyright owner; and the contrast between the rlatively efficient
licenaing process for performance rights and the unsatisfactory process for licenang reproduction and
digtribution rights. While the three performing rights societies — the American Society of Composers,
Authors and Publishers (“ASCAFP’), Broadcast Music, Inc. (“BMI”) and SESAC, Inc. — callectively
are able to license public performances of virtudly dl nondramatic musical works, the main licensing
agent for the reproduction and distribution rights — the Harry Fox Agency, Inc. (“HFA”) —isunableto
license a Sgnificant percentage of nondramatic musical works. For this and other reasons, some of

which | will address below, online music services that wish to obtain licenses to make available as many

-3



nondramatic musical works as possible find it impossible to obtain the necessary reproduction and
digtribution rights.

As Cary Sherman, the President of the Recording Industry Association of America (“RIAA”),
tedtified last year, “if the overdl purpose of Section 115 was to ensure the reedy availability of musica
compositions, that objectiveis no longer being achieved.”

At last year’ s hearing, | set forth severd legidative options for this Subcommittee to consider to
address the problems that had been identified with respect to the existing Section 115. Thefirst option,
which forms the basis of the Copyright Office' s current proposal, was to diminate the Section 115
compulsory license. A fundamenta principle of copyright law isthat the author should have the
exclusveright to exploit the market for his work, except where doing so would conflict with the public
interest. While the Section 115 statutory license may have served the public interest well with respect
to the nascent music reproduction industry after the turn of the century and for much of the 1900's, it is
no longer necessary and unjudtifiably abrogates copyright owners rightstoday. Virtudly al other
countries have diminated smilar compulsory licensesin favor of collective adminigtration, and so should
the United States. Domestic performing rights organizations, such as ASCAP, BMI and SESAC, have
dready proven that collective licensing can and does succeed in this country. Moving towards a system
of private, collective administration would restore the free marketplace as well as bring the United
Saesin line with the globd framework in which digital transactions must necessaxily operate.

Recognizing that parties with stakes in the current system may resst this concept, | dso

suggested severd other legidative options for consderation. These options would retain the statutory



license, but would amend the language of Section 115 to address specific problems which have arisen

to date. Among the options | identified were:

Clarification that al reproductions of a nondramatic musical work made in the
course of adigita phonorecord ddivery (“DPD”) are within the scope of the
Section 115 license.

Amendment of the law to provide that reproductions of nondramatic musical
works made in the course of alicensed public performance are either exempt
from ligbility or subject to a satutory license.

Expansion of the Section 115 DPD license to include both reproductions and
performances of nondramatic musica works in the course of ether digita
phonorecord ddliveries or transmissions of performances.

| dso identified proposals made by various interested parties, some of which would involve

magor revison of the law and others of which would involve tinkering with the details of the Section 115

compulsory license to make it more workable, including:

Adoption of amode smilar to that of the Section 114 webcadting license,
requiring services usng the license to file only a single notice with the Copyright
Office gtating their intention to use the statutory license with respect to all
nondramatic musica works.

Egtablishment of a collective to receive and disburse royalties under the Section
115 license.

Dedgnation of asngle entity, like the Copyright Office, upon which to serve
notices and make royalty payments.

Creation of a complete and up-to-date el ectronic database of al nondramatic
musical works registered with the Copyright Office.

Shifting to the sound recording copyright owner the burden of obtaining the
rights for online music services.

Creation of asafe harbor for those who fail to exercise properly the license
during a period of uncertainty arigng from the adminigtration of the license for
the making of DPDs.
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. Extension of the period for effectuating service on the copyright owner or its
agent beyond the 30 day window specified in the law.

. Provison for payment of roydties on a quarterly bass rather than a monthly
basis.
. Provision for an offset of the costs associated with filing Notices with the Office

in those cases where the copyright owner wrongfully refuses service.

Although some of these options may ill be viable, my testimony today focuses on the
eliminaion of the satutory license in favor of marketplace collective administration because that isthe
solution | believe is most likely not only to remedy today’ s problems, but perhaps more importantly,
aso to provide aworkable solution for tomorrow’ sissues. Moreover, it is the solution that comports
with the Copyright Office’ slongstanding policy preference againgt statutory licenang for copyrighted
works and our preference that licensing be determined in the marketplace where copyright owners
exercise thar excusve rights.

2. Regulations Regarding Notices of Intention to Use the Section 115 License.
However, before describing my current proposal for reform, | would like to summarize
developments since the hearing in March of last year. In June 2004, | issued fina regulations to reform

the process for sarving and filing notices of intention to use the Section 115 compulsory license
Previous regulaions required that a person wishing to make use of the compulsory license must serve a
separate notice, for each nondramatic musical work to be licensed, on the owner of the copyright of

that nondramatic musical work. Under the new regulations, alicensee may serve asingle notice for any

3 Final Rul e, Compulsory License for Making and Distributing Phonorecords, Including Digital Phonorecord
Ddliveries, 69 Fed. Reg. 34578 (June 22, 2004).
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number of nondramatic musical works on a copyright owner or the agent of the copyright owner, so
long as the enumerated works are owned by that copyright owner. The new rules require the copyright
owner or agent receiving the notice to notify the licensee promptly where to send royaty payments.
Finally, the rules resolved a dispute over whether alicensee who has aready served or filed a notice of
intention to use a particular nondramatic musical work must submit a new natice of intention to use the
compulsory license whenever the licensee begins to offer that work in new configurations. For
example, must someone who has served a notice of intention to issue traditiona phonorecords of a
nondramatic musical work serve anew notice of intention in order to offer that work by means of digita
phonorecord deliveries? The new rules provide that no new noticeisrequired. The rulesaso
streamlined the notice of intention process in other minor respects.

3. Discussions Regarding Legidation

While our efforts on the regulatory front have made some progress in making the Section 115
compulsory license easier to use, they have not addressed the fundamenta problems with the license
because those problems — based in the statutory framework — are beyond my power to cure by
regulation.

Y ou recognized that last July, when you asked me to bring interested parties together to
address the modernization of Section 115.* 'Y ou asked that | survey areas of concern, identify areas of

agreement, and identify the positions of various parties on areas where there was no agreement. To the

4 Letter of July 7, 2004 to Marybeth Peters from E. James Sensenbrenner, Jr., Lamar Smith, John Conyers
and Howard Berman.

-7-



extent that there was agreement, you asked that | draft modd legidative language reflecting that
agreement. | was asked to report on the results of these efforts in September.

Discussonsinvolving the National Music Publishers Association, Inc. (“NMPA”) and its
subsdiary The Harry Fox Agency, Inc. (“HFA”), the Digitd Media Association (“DIMA”) and the
Recording Industry Association of America, Inc. (“RIAA”) were held through last summer, but
unfortunately they were not as productive as we had hoped they would be. On September 17 1
reported to you that the parties were willing to explore legidation to establish a blanket licensng scheme
in Section 115 to facilitate the licenang of copyrighted nondramatic musica works, but that there were
sgnificant differences among the parties regarding the gppropriate scope of such alicense and regarding
operationa and economic issues® The good news was that the key parties were willing to consider a
blanket license that, smilar to the licenses for performance rights offered by organizations such as
ASCAP and BMI, would relieve licensees of the burden of seeking separate licenses for each
nondramatic musical work they wished to use. But on issues such as the scope of the license, the
roydty rates and terms, and other issues, the parties were far apart.

My letter noted that the parties were willing to continue discussionsin an effort to arrive at
consensus legidation. | understand that discussons among the parties have continued to this day,
athough with no direct involvement by the Copyright Office, and in recent weeks various organizations
representing publishers, songwriters, performing rights societies, record companies online music

services, and record retailers have come to you with their separate proposals on how to reform Section

5 Letter of September 17, 2004 from Marybeth Peters to E. James Sensenbrenner, Jr., Lamar Smith, John

Conyers and Howard Berman.
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115. In generd, those proposals appear to reflect the same disparity of viewsthat | reported on last
September.
The Need for Reform

Thereis no debate that Section 115 needs to be reformed to ensure that the United States
vibrant music industry can continue to flourish in the digitd age. As evident from the numerous
proposas for change recently submitted to you, Mr. Chairman, by entities representing al aspects of
the music industry, the operative question is not whether to reform Section 115, but how to do so.
Prior attempts to tinker with Section 115's language to include online transactions have been useful
band-aids, but ultimately required Congress to continue to revisit the same issues as technology and
business redities have changed the context. It isnow time to modernize Section 115 halisticaly not
only to address immediate needs, but aso to establish afunctiond licensng structure for the future.

Section 115 and its predecessor have rarely been used as functioning compulsory licenses.
Rather, it has served Smply as a celling on the royalty rate in privately negotiated licenses. Assuch, it
has placed atificid limits on the free marketplace. Until the digital revolution in the mid-1990's, the
system worked well enough, athough —as | recounted in my testimony last year —the Copyright Office
long ago proposad its eimination. Aslong as the function of Section 115 was Smply to set the rates for
licenses between music publishers and record companies that wished to make and distribute sound
recordings and to provide a rarely-used backup procedure for obtaining licenses, there was no
compelling need to change the system. But with the rise of digital music services that seek to acquire
the right to make vast numbers of already-recorded phonorecords available to consumers, Section 115

isnot up to the task of meeting the licensing needs of the 21% Century. A new mechanism is needed to



make it possible quickly and efficiently to clear the severa of the exclusive rights of copyright for large
numbers of works.

Our compulsory license in the United States is an anomaly.  Virtudly dl other countries which
at one time provided a compulsory license for reproduction and distribution of phonorecords of
nondramatic musica works have diminated that provision in favor of private negotiations and collective
licensng adminigration. Collective administration has proven successful, and in many countries these
organizations license both the public performance right and the reproduction and didtribution right for a
musical composition, thereby creeting more efficient “one-stop-shopping” for music licensees and
streamlined royalty processing for copyright owners®

The United States also has collective licensing organizations, such as ASCAP, BMI and
SESAC. However, consent decrees have limited some of the domestic collective organizations
abilitiesto license both rights. Similarly, the existing Section 115 limits other licensing entities
negotiating positions with repect to reproduction and distribution rights. The domestic music licenaing
Sructure for nondramatic musica works has thus evolved as a two-track system, one for licensng
public performance rights and the other for licensing the reproduction and didtribution rights. The redity
of digitd trangmissons, though, isthat in many Stuations today it is difficult to determine which rights are
implicated and therefore whom alicensee must pay in order to secure the necessary rights. Faced with
demands for payment from multiple representatives of the same copyright owner, each purporting to

license a different right thet is dleged to be involved in the same transmission, licensees end up paying

6See, David Sinacore-Guinn, Collective Administration of Copyrights and Neighboring Rights: International
Practices, Procedures, and Organizations § 17.9.3 (1993) (citing 45 countries which permit collective licensing
organizations to license both rights, including Argentina, Brazil, Chile, France, Germany, Greece, Hong Kong, India,
Israel, Italy, Japan, Mexico, South Korea and Spain).
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twice for the right to make adigital transmisson of asinglework. Some have called this “double-
dipping.” | would not characterize it that way; | recognize that separate rights are involved —or at least
aleged to be involved — and that separate licensors exist for each of those rights. But whether or not
two or more separate rights are truly implicated and deserving of compensation, it seemsinefficient to
require alicensee to seek out two separate licenses from two separate sourcesin order to compensate
the same copyright ownersfor the right to engage in asingle tranamission of a single work.

The exigting Section 115 provides 0 little guidance for this present problem that the Recording
Industry Association of America (“RIAA”), the National Music Publishers Association, Inc.
(“NMPA”) and The Harry Fox Agency, Inc. (“HFA”) have entered into a licensang agreement for any
reproduction and digtribution rights implicated in a performance of amusica composition through an
on-demand stream, even though it is debatable whether such atransmisson even involves a
compensable reproduction. Meanwhile, the ambiguities will undoubtedly compound as continuing
technologica innovations permit online music services to provide offerings never contemplated during
the legidative process.

The increased transactiond codts (e.g., arguably duplicative demands for royalties and the
delays necessitated by negotiaing with multiple licensors) dso inhibit the music industry’ s &bility to
combat piracy. Legd music services can combeat piracy only if they can offer what the “pirates’ offer.
| believe that the mgority of consumers would choose to use alegd serviceif it could offer a
comparable product. Right now, illegitimate services clearly offer something that consumers want, lots
of music &t little or no cost. They can do this because they offer people a means to obtain any music

they please without obtaining the appropriate licenses. However, under the complex licensng scheme
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engendered by the present Section 115, legal music services must engage in numerous negotiations
which result in time delays and increased transaction costs. In cases where they cannot succeed in
obtaining al of the rights they need to make amusica composition available, the legd music services
amply cannat offer that selection, thereby making them less attractive to the listening public than the
pirates. Reforming Section 115 to provide a streamlined process by which legal music services can
clear the rights they need to make music available to consumers will enable these services to compete
with, and | believe effectively combat, piracy.

The moretime | have spent reviewing the positions taken by the music publishers, the record
companies, the online music services, the performing rights societies and dl the other interested parties,
the more | have become convinced that | was right last year when | told you that “Asamatter of
principle, | believe that the Section 115 license should be repedled and that licensing of rights should be
|lft to the marketplace, most likely by means of collective administration.”” The Copyright Office has
long taken the position that statutory licenses should be enacted only in exceptiona cases, when the
marketplace isincapable of working. After dl, the Congtitution spesks of authors' exclusiverights

Compulsory licenses should only be indtituted as alast resort, when the marketplace has failed.
We cannot say that the marketplace has failed with respect to reproduction and distribution of
nondramatic musical works because the marketplace has never been given a chance to succeed. The
moment the copyright owner’s right to control mechanical reproductions of a nondramatic musical work

in the form of phonorecords was crested, it was accompanied by the compulsory license, and at atime

7 Section 115 of the Copyright Act: In Need of an Update?; Hearing Before the Subcomm. on Courts,

the Internet, And Intellectual Property of the House Comm. on the Judiciary, 108" Cong. 13 (2004) (statement of
Marybeth Peters, Register of Copyrights).
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when the phonograph industry wasinitsinfancy. Perhapsit isfindly timeto find out, for the first time,
whether the marketplace is up to the chalenge.

| believe that the preferable solution is to phase out the compulsory license to dlow for truly
free market negotiations. Such a course of action would address the two themesthat | have aready
identified as centrd to the current crisis the conflicting demands made by copyright owners agents for
the licenaing of performance rights and by their agents for the licensing of reproduction and distribution
rights, and the contrast between the ability of performing rights societies collectively to license
performance rights for virtualy al nondramatic musical works and the inability of any organization or
combination of organizations to do the same with respect to reproduction and distribution rights.

Legidation is necessary to address these and other problems that hinder the licensing of
nondramatic musical works. We have tried the regulatory approach, and it hasfalled. Perhgpsit has
faled because of insufficient regulation: if Section 115 were to be expanded to encompass a blanket
license for al (or at least many more) uses of nondramatic musical works, at rates to be established by
amechanism smilar to that which is employed with the other statutory licenses, record companies and
online music services might finaly be able to obtain the right to offer what consumers are clamoring for,
and to provide gppropriate compensation to composers and music publishers for the exercise of those
rights. Last year | tried in vain to guide the interested parties to consensus on such aproposd, and |
would not be disappointed to see such aproposa be adopted. Unfortunately, | do not believe the
various parties will be able to reach afind agreement on such a proposd; if it isto be enacted, it most
likely will have to be because you have concluded that it should be enacted notwithstanding the

objections of some or dl of the interested parties.
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In the world of music licensng itsdf we have amodd that does not involve a compulsory
license and that works very well. The performing rights organizations manage to offer licensesto
perform publicly virtudly al nondramatic musica works that anyone might want to license for public
performance. They offer such licenses on a blanket basis for those who wish to have the freedom to
perform any work within a performing rights organization' s repertoire. Currently, no smilar mechanism
exists with respect to the reproduction and distribution of phonorecords of nondramatic musica works.

| believe that we can take the model that works so well with respect to performance rights and
useit for the licenang of reproduction and didtribution rightsaswdll. Exigting problemsin locating
someone who is authorized to license the reproduction and distribution of a particular song presumably
would disappear if the performing rights organization that is authorized to license the public performance
of that song could aso license the reproduction and digtribution of that song.

| do not mean to hold out the performing rights organizations as paragonsin every way. Infact,
the second fundamenta problem that | have identified — the demands made by both licensors of
performance rights and licensors of reproduction and distribution rights that amusic service obtain a
license from each licensor for the same transmission —is caused by the often questionable demands of
the performing rights organizations as well as those of the publishers' representative for licensaing
reproduction and digtribution rights. But the true cause is what has become an artificid divison of the
licensing functions for nondramatic musicad works. Why do online music services have less difficulty
obtaining licenses for digital transmissions of sound recordings? Because the right of public
performance and the rights of reproduction and digtribution are now artificialy split between two

different licensors. For historical reasons (and, in at least one case, because of an antitrust decree), the
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performing rights organizations have licensed only public performance rights and the Harry Fox Agency
has licensed only reproduction and distribution rights. That may have worked in the padt, but it in the
present —and mogt likely, even morein the future — it is an impediment that should be removed because
it does not serve the interests of the songwriter, the publisher, the record company, the online music
sarvice, or the consumer.

Asdways, my focusis primarily on the author. The author should be fairly compensated for
al non-privileged uses of hiswork. Intermediaries who assgt the author in licensing the use of the work
serve auseful function. But in determining public policy and legidative change, it is the author —and not
the middlemen — whose interests should be protected.

A Legidative Solution

My proposal, tentatively entitled the 21% Century Music Reform Act, addresses many of the
above-identified problems and attempts to strike the appropriate balance between the rights of
copyright owners and the needs of the usersin adigital world. The overarching purpose isto remove
the statutory barriers which presently inhibit the music industry’ s ability to clear rightsin order to open
the licensing structure to free market competition.

This proposal effectively subgtitutes a collective licensing structure for the existing Section 115
compulsory license. It accomplishesthis by setting forth rights and obligations for the newly-defined
music rights organizations (“MRQO"). The basic defining characterigtic of an MRO isthat it is authorized
by a copyright owner to license the public performance of nondramatic musicad works. Buit in fact, the
proposed legidation would authorize the MRO to license the reproduction and digtribution rights as

wdl. An MRO would be authorized, and required with respect to digita audio transmissions, to license
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the reproduction and distribution rights of any nondramatic musical work for which it was authorized to
license the public performance right. This structure cregtes an efficient mechanism for copyright owners
to license and for potentid licensees to obtain dl of the necessary rights to make nondramatic musical
works available to the ligening public, particularly in the context of the Internet and other digita
transmisson media. It aso leaves evolving business terms to the flexibility of marketplace negotiations.
The proposed legidative text is attached as Appendix A and a detailed section-by-section analysisis
attached as Appendix B. A brief summary follows below.

Asindicated by the definitions section, exigting performing rights societies ASCAP, BMI and
SESAC would automatically become MROs. Other entities may aso become MROs if they obtain the
necessary authorization from a copyright owner. An MRO that is authorized to license public
performance rightsin nondramatic musical works would also be authorized to license reproduction and
distribution rights for phonorecords of the same works. Moreover, any MRO would have to offer, as
part of itslicense to perform publicly a nondramatic musical work by means of adigital audio
transmission (e.g., an on-demand stream), a non-exclusive license to make phonorecords of that work
(including server and other transient copies) and to distribute phonorecords of that work (e.g.,
downloads) to the extent that the exercise of such rights facilitates the public performance of the
nondramatic musical work. This*uni-licensg” type of gpproach solves one of the mgor problems
affecting the music industry today, namely whether certain types of digita transmissons (eg., “pure’
streams, on-demand streams, tethered downloads, and “pure’” downloads) implicate the public
performance right and/or the reproduction and digtribution right and if so in what proportions. Because

the royalty recipients of both rights are ultimately the same — music publishers and songwriters—thisis
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in essence merely a valuation and accounting issue more gppropriately |eft to market forces rather than
legidativefiat.

A copyright owner could not authorize more than one MRO to license theright to a particular
nondramatic musical work a any giventime. That is essentidly what happens today with respect to the
public performance right. This provision is necessary for the efficiency this proposal seeksto fodter.

By having only one MRO authorized at any time to license a particular nondramatic musical work, the
prospective licensee can more efficiently identify which MRO it must contact to obtain alicense, and
the MRO can more easily caculate and account for the royalties owed to the copyright owner and any
other applicable parties.

Exidting performing rights societies currently provide lists of the works for which they offer
licenses. My proposa encourages MROs to continue this practice by predicating the MRO's
recovery of satutory damages for the infringement of awork on the MRO having made publicly
avalable alig of the works it was authorized to license; such alis must have included the infringed
work at the time infringement commenced.

| recognize thet at least one performing rights societies, ASCAP, may be prohibited by current
antitrust consent decrees from carrying out the functions of a MRO as contemplated by this proposdl.
Because it is S0 important to the efficient operation of the marketplace that a licensee be able to acquire
al necessary rights to a nondramatic musica work from a single source, the proposa effectively
abrogates any provisonsin existing consent decrees which would not permit a MRO to license public
performance, reproduction and digtribution rights.  However, the legidation would not affect the other

provisions of the antitrust consent decrees; for example, the provisons providing for arate court to
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resolve impasses over rates for public performances would not be affected. Perhaps the most
contentious issue —and onethat | do not propose to resolve — iswhether the antitrust decrees might be
expanded to take into account the new functions of the music rights organizations. 1 know that
publishers and prospective licensees have rescted in very different ways to that statement, and | would
like to take the opportunity to clarify that | take no position on whether the existing consent decrees
should be extended to, for example, the roydty rates offered by aMRO for a reproduction and
digtribution license to review by arate court. | assume that the Antitrust Division of the Department of
Justice would have amgor say in such adecison. Becausethisis such a contentious issue, it may be
that its resolution should be part of any find legidative enactment.

MROs would aso be authorized to license downloads and other reproductions made in the
course of digitd audio transmissons, even when thereis no public performance involved. This should
lead to “ one-stop shopping” for any online music sarvice seeking to license rights to awork 8

The remaining portions of the proposd clarify the rights enjoyed by parties other than MROs.
Copyright owners of course retain the ability to enter into direct licenses on whatever terms to which
they choose to agree, asthey always have. Nothing obligates a copyright owner to utilize a MRO, but
the increased efficiency of that structure provides an incentive for them to do o, just asthey have dll
utilized performing rights organizations. Copyright owners may aso authorize as many entities as they
wish to license mechanicd rights (other than those involved in digital audio transmissons) for ther

nondramatic musica works.

8 |t would be * one-stop” shopping with respect to al of the necessary rights for all worksin an MRO'’s
repertoire. Of course, it would not be “one-stop” for alicensee wishing to obtain rightsto all hondramatic musical
works. That licensee would need to obtain a blanket license from each of the MROs. But that simply reflects the

current state of affairs with respect to public performance rights, and that state of affairs appears to be satisfactory.
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| recommend that the effective date for this proposal be as soon asis reasonably practicable.
Existing performing rights societies appear to have al of the data and resources necessary to be
effective and immediate MROs. The music industry needs rdlief quickly, especidly if it isto compete
againg the popularity of illega online music services. Although some delay might be necessary to dlow
the soon-to-be MROs time to implement adminidirative logistics, the period between the enactment and
effective dates should be reasonably short. If it is, then the current system, even with its imperfections,
can remain in effect without relatively drastic consegquences or disruptions. If the delay is long, though,
then new interim provisons would need to be developed. Congtructing these interim provisonsis likely
to create further confusion and disruption in the music industry and should be avoided if at al possble®

If this proposdl is enacted, some licenses granted prior to the effective date will be incompatible
with the post-enactment law. The final section of the proposal addresses these Situations, and provides
asunset period for such licenses. For example, no one can use the statutory license to make
phonorecords of nondramatic musical works after the effective date because the statutory license will
not exist after that date. However, those who have lawfully made phonorecords before the effective
date would receive a one year grace period to distribute their stock pursuant to the statutory termsin
effect the day preceding enactment.

| recognize that if the proposal is enacted, some current music industry participants may have to

adjugt their business practices to maintain their current levels of profitability without the artificid rate

9 While one might imagine that agreeing upon royalty rates for the “uni-licenses’ offered by MROs may
take some time, there is no reason why a MRO could not issue a license subject to subsequent agreement on what
the rate would be, perhaps with some dispute resolution provision, in order to permit the new system to get off the
ground quickly. Thereis good reason to believe that online music services would be pleased to enter into such
license agreements.
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caling afforded by the Satutory license. Not meaning to minimize this practicd redity, | wish to
emphasize that the overriding god of any licensing scheme should be to compensate copyright owners
properly and provide an efficient and effective means by which licensees can obtain rights to make
nondramatic musica works available to the listening public. Ancillary support organizations are
important to the process, and will necessarily continue to serve their roles, abeit perhaps with some
modifications induced by the increased competition present in afree market.

| aso recognize that this proposal does not address some of the issuesraised in the proposas
that music industry representatives have recently submitted to you. Some of those issuesreate to
ringtunes, promotional uses, multi-format discs, percentage royalty rates, lyric displays, licenang of
music for audiovisua works, locked content and accounting logistics. | consder these to be business
or economic issues which are best resolved in the free market place. My proposa creates this market
place, and | believe that there is no need for Government to legidate what the parties can negotiate
themselves.

| hope that you will give thoughtful consideration to the approach embodied in today’s
proposa. We have only had the opportunity to discuss the proposa with the interested partiesin the
past few days, and | recognize that they have many questions and concerns. That is not surprising,
given that the proposal represents amgjor change in the nondramatic musical works licenaing regime.
On the other hand, I am encouraged by the informal feedback | have aready received from severa
music industry representatives supporting the basic concept of eiminating the Section 115 compulsory
license in favor of an enhanced collective licensng system. | recognize that there may be many details

that should be the subject of further discusson and congderation, but | believe the basic framework is
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sound. | look forward to continuing to work with this Subcommittee and any interested parties to craft
asolution that maximizes the benefits for dl concerned, whether ong the lines suggested in my

proposa or dong the lines of the other proposals that you have been considering.
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109" CONGRESS
1% Session

DISCUSSION DRAFT

To amend chapters 1 and 5 of title 17, United States Code, relating to the licensing of performance and
mechanicd rightsin musical compostions,

IN THE HOUSE OF REPRESENTATIVES
, 2005

introduced the following bill; which was referred to the Committee on the Judiciary

A BILL

To amend chapters 1 and 5 of title 17, United States Code, relating to the licensing of performance and
mechanicd rightsin musica compaogtions.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘ 21% Century Music Licensing Reform Act'.
SEC. 2. DEFINITIONSREVISED.

(@) Section 101 of title 17, United States Code, is amended by:

(i) ddeting the definition of “performing rights society”, and
(i) adding the following definition:



‘A “musc rights organization” is an association, corporation, or other entity that is
authorized by a copyright owner to license the public performance of nondramatic musica
works.’

(b) Section 114 of Title 17, United States Code, is amended by:

(i) replacing the term “ performing rights society” with “music rights organizetion” in
clause (d)(3)(C).

(i) amending clause (d)(3)(E) to read in its entirety:

‘(E) For purposes of this paragraph, a“licensor” shdl include the licensing entity and
any other entity under any materid degree of common ownership, management, or control that
owns copyrightsin sound recordings.’

(c) Section 513 of Title 17, United States Code, is amended by replacing the term “performing
rights society” with “musc rights organizetion”.

SEC. 3. REPEAL OF COMPULSORY MECHANICAL COPYRIGHT LICENSE FOR
NONDRAMATIC MUSICAL WORKS.

Section 115 of title 17, United States Code, is amended to read as follows:

‘Sec. 115. Scope of exclusive rightsin nondramatic musical works: Licensing of reproduction,
digtribution and public performance rights

‘In the case of nondramatic musical works, the exclusive rights provided by clauses (1), (3) and (4) of
section 106, to make phonorecords of such works, to distribute phonorecords of such works and to
perform such works publicly, are subject to the conditions specified by this section.

‘(@) Licendng of reproduction and digtribution rights by music rights organizations. - (1) A lawful
authorization to amusic rights organization to license the right to perform a nondramatic musical work
includes the authorization to license the non-exclusive right to reproduce the work in phonorecords and
the right to distribute phonorecords of the work to the public.

‘(2) A license from amusic rights organization to perform one or more nondramatic musical
works publicly by means of digital audio transmissonsincludes the non-exclusive right to reproduce
the work in phonorecords and the right to distribute phonorecords of the work to the public, to the
extent that the exercise of such rights facilitates the public performance of the musica work. A music
rights organization that offers alicense to perform one or more nondramatic musica works publicly by
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means of digital audio transmissons shdl offer licensees use of al musicd worksin its repertoire, but
the music rights organization and alicensee may agreeto alicense for less than al of the worksin the
music rights organization’ s repertoire.

‘(3) No person shdl authorize more than one music rights organization a atime to license rights
to a particular nondramatic musica work.

‘(4) A music rights organization may recover, for itself or on behdf of a copyright owner,
datutory damages for copyright infringement only if such music rights organization has made publicly
avalable alig of the nondramatic musical works for which it has been granted the authority to grant
licenses, and such ligt included the infringed work at the time the infringement commenced.

‘(5) Therights and obligations of this subsaction shdl apply notwithstanding the antitrust laws or
any judicid order which, in applying the antitrust laws to any entity including amusic rights organization,
would otherwise prohibit any licensing activity contemplated by this subsection.

‘(b) Other Licensng Agents. - Notwithstanding any authorization a music rights organization may have
to license nondramatic musica works, a copyright owner of anondramatic musical work may authorize,
on anon-exclusve bass, any other person or entity to license the non-exclusive right to make and
distribute phonorecords of such work in atangible medium of expression but not by means of adigita
audio trangmisson.

‘(c) Direct Licenang by a Copyright Owner - Nothing in this section shall prohibit the direct licensing of
anondramatic musical work by its copyright owner on whatever rates and termsto which it agrees.

‘(d) Definition. - As used in this section, the following term has the following meaning: A “digitd audio
transmisson” isadigital transmission, as defined in section 101, of a phonorecord or performance of a
nondramatic musica work. Thisterm does not include the transmission of a copy or performance of
any audiovisud work.’

SEC. 4. EFFECTIVE DATE.

This Act shal become effective on

SEC. 5. EXISTING LICENSES.

(@ Any license exidting as of [effective date] between a copyright owner of a nondrametic
musical work or its agent and a licensee with respect to the right to make and distribute phonorecords
of such work shdl expire according to itsterms or on [effective date plus 1 year], whichever is earlier.
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(b) Any licensee that has made phonorecords of nondramatic musica works prior to [effective
date] pursuant to the compulsory license then sat forth in section 115 of thistitle may distribute such
phonorecords prior to [effective date plus 1 year] according to the terms of the compulsory license
exigting prior to its reped.

[Other conforming amendments to address other referencesin title 17 to section 115 will be
necessary.]



Appendix B

21°T CENTURY MUSIC LICENSING REFORM
SECTION-BY-SECTION ANALY SIS

Section 1; Short Title.

This section provides that this Act may be cited as the “21% Century Music Licensing Reform
Act.”

Section 2: Definitions Revised.

This section replaces the term “ performing rights society” with the term “music rights
organization” throughout the Copyright Act. This change in terminology reflects a fundamenta function
of this Act: to permit and require those entities that license the right to perform publicly nondrametic
musical worksto license as well the rights to make and distribute phonorecords of such works.

Subsection (@) in effect subgtitutes the new term “music rights organization” for the deleted term
“performing rights society” by retaining the substance of the laiter term’ s definition. The change in name
reflects the additiona functions, beyond the licenang of performancerights, that music rights
organizations will perform pursuant to the amended section 115. Although the existing performing rights
societies, such as American Society of Composers, Authors and Publishers (ASCAP), Broadcast
Musc, Inc. (BMI) and SESAC, Inc. will transform into music rights organizations, the definition no
longer specificaly identifies these entities because additional entities — exiting (e.g., the Harry Fox
Agency) or new —may aso become music rights organizations provided that they perform the
functions described in the definition and required in the amended section 115.

Subsection (b) subdtitutes the term “music rights organizetion” in place of “performing rights
society” in Section 114 of the Copyright Act. This conforming change is intended to have no effect on
the substance or operation of Section 114. Subsection (b) also effectively deletes Section
114(d)(3)(E)(ii), the exiging definition of “performing rights society” that is being replaced by the
definition of generd gpplicability for “music rights organization” set forth in Section 101.

Subsection (€) subtitutes the term “music rights organization” in place of “performing rights
society” in Section 513 of the Copyright Act. This conforming change is intended to have no effect on
the substance or operation of Section 513.



Section 3: Repeal of Compulsory Mechanical Copyright License for Nondramatic Musical
Works.

This section effectively repedls the exigting Section 115 of the Copyright Act, including the
compulsory license for making and distributing phonorecords (including digital phonorecord deliveries)
of nondramatic musical works, by replacing the text in its entirety, and etablishes the role of amusic
rights organization. It places certain conditions on the licenaing of public performance, reproduction
and digtribution rights granted by Section 106 of the Copyright Act with respect to nondramatic musical
works. These conditions do not apply to other types of works.

Subsection (a) sets forth the rights, obligations and limitations that apply to music rights
organizations. The purpose of this subsection isto foster a consolidated licensing structure so that
copyright owners of nondramatic musical works can license and users of nondramatic musica works
can obtain in an efficient manner al of the necessary rights to make such works available, particularly in
the context of the Internet and other digita transmission media.

Paragraph (1) provides that when a music rights organization has been lawfully authorized to
license the public performance right in a nondramatic musica work, that music rights organization isaso
authorized to license the reproduction and the distribution of phonorecords of such work, including by
digita audio tranamissons. Asaresult, amusic rights organization shall be empowered to license dl
rights relating to performance of the musical compositionsin its repertoire and relating to the making
and the digtribution of phonorecords of those musical compositions. However, it does not follow that
an entity authorized to license the making of phonorecords of amusical composition will necessarily be
authorized to license the public performance of that musical composition.

Paragraph (2) obligates a music rights organization to offer, as part of itslicense to perform
publicly anondramatic musical work by means of adigitd audio tranamisson, a non-exclusive right to
reproduce phonorecords of the musical work and to distribute phonorecords of that work by means of
adigita audio transmisson, to the extent that such reproduction and/or digtribution facilitates the public
performance. Thus, for example, amusic rights organization that licenses the public performance of a
musica work by means of “sreaming” on the Internet must include within the license the right to make
and digtribute the incidenta intermediate phonorecords created in the process of streaming, and the
right to make phonorecords that resde on the licensee s server . A music rights organization may adso
choose to offer other types of licenses involving the reproduction and didtribution rights, such asa
traditional mechanica license to make and distribute phonorecords or a license to offer “downloads’ of
phonorecords of nondramatic musical works. Presumably, amusic rights organization would dect at
least to license Al reproductions by means of digita audio transmissions, especidly in light of assertions
by the existing performing rights societies that downloading implicates the public performance right. This
provison amsto dleviate some of the practicd difficulties encountered in the present music licensing
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sructure, which often finds licensees facing demands for separate licenses for the digital transmission of
amusicd compaosition from both a performing rights society and an agent for reproduction and
digtribution rights such as The Harry Fox Agency, while leaving as many issues as possible to be
resolved by the private sector and marketplace negotiations.

Paragraph (3) ensures that no copyright owner of awork may authorize more than one music
rights organization a any given timeto license the rights to that work. This provison assistsin achieving
the efficiency this Act seeksto foster. 1dedlly, only one music rights organization should be authorized
a any time to license a particular nondramatic musica work, so that the prospective licensee can more
efficiently identify whom it must contact to obtain alicense and the music rights organization can more
eadly cdculate and account for the roydties owed to the copyright owner and any other gpplicable
paties. Infact, asisthe case with the exigting performing rights societies, Stuations will occur in which
more than one music rights organization may license the same musica work (e.g., awork written by
two songwriters, one affiliated with ASCAP and one &ffiliated with BMI), but it is anticipated thet those
stuations will be addressed in the same way they are addressed today.

Paragraph (4) encourages a music rights organization to make publicly avalable alist of the
nondramatic musical worksit is authorized to license in order to assst users of musicd worksin
identifying whom they must contact to obtain alicense. Mogt performing rights societies dready
maintain such alig on the Internet, and it isthe intent of this provison that musc rights organizations
continue this practice. It behooves amusic rights organization to update thislist regularly, asthe
recovery of statutory damagesis predicated on the list including the work infringed at the
commencement of infringement, consistent with the policy embodied in Section 412 of the Copyright
Act.

Paragraph (5) recognizes that some existing performing rights societies, which will become
music rights organizations, are subject to judicidly ordered consent decreesin antitrust actions which
may prohibit the these entities from licensing both the public performance and the making and
distribution of nondramatic musical works. For example, the current consent decree governing the
activities of ASCAP prohibits ASCAP from “[h]olding, acquiring, licenang, enforcing or negotiating
concerning any foreign or domestic rights in copyrighted musical compositions other than rights of
public performance on anon-exclusve basis” This paragraph abrogates any such provisons, to the
extent necessary to permit a music rights organization to license both public performance and making
and ditribution rights with respect to nondramatic musical works. However, it is anticipated thet dl
other provisons of the existing consent decrees will remain in place, and it is possible that the consent
decrees will be modified to take into account the new functions of the music rights organizations. For
example, it may be that the music rights organizations' setting of roydty rates for reproduction and
digtribution will be subject to the same type of review by the ASCAP and BMI “rate courts’ asis
currently the case with respect to roydty rates for public performances. The legidation does not



require that the consent decrees be modified; whether that occurs would be resolved in the ongoing
antitrust proceedings.

Subsection (b) clarifies that even though amusic rights organization may have been authorized
to license rights to a particular nondramatic musica work, a copyright owner dill retains the right to
authorize any number of other persons or entities to license the mechanica rightsin that work for the
purpose of making and distributing tangible phonorecords, such as compact discs or audio tapes, but
not for the purpose of digitaly delivering a phonorecord to aconsumer. In other words, licensing of
rightsfor dl digitd audio tranamissons of nondramatic musica works must be done ether by amusic
rights organization or directly by the copyright owner.

The effect of subsections (@) and (b), when read together, isthat a copyright owner may:
independently license the rights to its nondramatic musica works whether or not amusic rights
organization or other entity has aso been authorized to license some or dl of the rights to such works,
utilize one music rights organization to license both the public performance and the reproduction and
digtribution rightsin such works, and utilize one or more agents to license the making and distribution of
physical phonorecords of such works. However, a copyright owner who chooses to utilizeamusic
rights organization to license public performance rights in anondramatic musica work is required to
authorize the music rights organization to license the reproduction and distribution rights to such work.
A copyright owner may aso choose not to license its nondramatic musical works at dl, dthough such a
decison presumably would not be an economically rationa choice. The Act anticipatesthet a
performing rights organization will become a music rights organization, unless it chooses to cease
licensing the public performance of nondramatic musical compaositions. Any other person or entity,
including amusic publisher or alicensng agent such as the Harry Fox Agency, may function asamusic
rights organization or, dternatively, as alicensng agent for mechanica rights to make and distribute
physical phonorecords depending on the authority it receives from the agpplicable copyright owner.

Subsection () clarifies that a copyright owner retains the right to enter into direct license
agreements with licensees for its nondramatic musical works on an exclusive or non-exclusive bass.
Any authorization received by a music rights organization or other entity to license rightsin nondramatic
musical works must necessarily be on a non-exclusive basis, and such entity may therefore only grant
non-exclusive licensesto its licensees. Nothing in this Act compels a copyright owner to license its
work or to utilize amusic rights organization or alicenang agent.

Subsection (d) defines adigita audio transmission for purposes of subsections (a) and (b).



Section 4; Effective Date.

Section 4 establishes as the effective date of this Act. The present Section
115, with its compulsory licensng scheme, will remain effective until such date. During the trangition
period before the effective date, performing rights societies and any other entities desiring to become
music rights organizations may establish or expand their licensing capabilitiesin order to be able to
perform the functions set forth in this Act, and copyright owners may take the necessary stepsto
authorize music rights organizations to perform their new functions and to afford them time to adapt to
the demise of the compulsory license.

Section 5: Existing Licenses.

Subsection (@) recognizes that some licenses between copyright owners or their agents and
licensees will be in effect on and continue after the effective date of this Act. Because those licenses
currently are either compulsory licenses under the existing Section 115 or are voluntary licensesthe
terms of which are shgped largdly by the provisions of the existing compulsory license, such licenses
should terminate not long after the compulsory license provision itself has terminated. Subsection (a)
provides that such agreements will expire no later than one yeer after the effective date of this Act,
providing atrangtiond time period for parties to negotiate new termsin light of the new licenaing
scheme.

Subsection (b) recognizes that some licensees may have made phonorecords of nondramatic
musica works pursuant to the statutory license prior to itsreped. This subsection gives such licensees
aone year grace period to distribute their stock according to the terms of Section 115 of the Copyright
Act asit exigted prior to the effective date of this Act. The rates and terms of the statutory license shall
throughout this grace period remain what they were on the day immediately preceding the effective date
of thisAct. Itisanticipated that al licensees under existing reproduction and digtribution licenses will
obtain new licenses ether from music rights organizations or directly from publishers or their agents.



